
TITLE 6 - COURTS

CHAPTER 3- RULES OF COURT

ARTICLE 2- APPELLATE PROCEDURE

History: Administrative Order No. 04-03, adopting Tohono O'odham Court Rules of Appellate
Procedures Chapter I, Judicial Review, was ordered on April 28, 2003 .

NOTE: Pursuant to Article VIII, Section 10(d) of the Constitution of the Tohono O'odham
Nation and § 1-106 ofOrdinance No. 01-89, the Judicial Court is vested with the power to
promulgate rules regulating pleading , practice and procedure in all Judicial Court
proceedings. The Judicial Court rules are therefore subject to enactment, amendment, or
repeal at any time by administrative order issued by the chiefjudge. Practitioners are
accordingly cautioned to contact the Judicial Court for copies of current court rules.
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Rule 1 .

(b)

T0HOK0'O'ODHAM:C0URTRULES OF°APPELLATEPROCEDURES

Scope of rules; tribal rules primary; no<'diminishment of tribal sovereignt y

The following rules shall govern the procedure for all appeals . from the Judicial Court of
the Tohono O'odham Nation, hereinafter the "trial court" to the court of appeals and all
other proceedings before the court of appeals and shall be cited as Tohono O'odham
Rules of Appellate Procedures .
In proceedings before the Tohono O'odham Court of Appeals, these rules shall
supersede any other appellate procedures.

Rule 2. Jurisdiction ; composition of the cou rt ; chief judge; panels ; judge's duties

(a) The Tohono O'odham Court of Appeals is a court of limited jurisdiction whose
Jurisdiction is granted expressly by Tohono O'odham Constitution . Article VIII, Sections
2, 7,8 and 10 .

(b) The Tohono O'odham Court of Appeals shall consist of three Appellate Judges
selected by the presiding Chief Judge from the currently appointed bench . None of
whom shall have presided at the trial of the case appealed .

(c) The appellate judge panel shall select a presiding appellate judge as soon as possible
after appointment and shall decide eaclr;4,ase by majority vote .

Rule 3. Authority of appellate court; matters which may be reviewed; advisory opinions

(a) The Tohono O'odham Court of Appeals shall hear cases based on the authority granted
by tribal constitution, legislative authority, or resolution .

(b) Stipulations by parties as to jurisdiction shall control .
(c) The appellate court may review any:

(1) Final civil judgment, order, or commitment ending litigation and requiring nothing
more- than execution of the judgment, and giving rise to good faith claims of an
error of law or procedure affecting the outcome of the case .

(2) Criminal matter after a judgment of guilt and sentencing, or a-ruling by the Trial
Court giving rise to good faith claims that an error of law or procedure occurred,
which would have affected the outcome of the case .

(3) Trial court action, which is not final by filing an interlocutory request for permission
to appeal as permitted under rule 14 of these . rules .

(d) Appeal of a final judgment of acquittal by a jury in criminal cases shall not be heard .
(e) Administrative Appeals may be taken directly to the Judicial Court of the Tohono

O'odham Nation from determinations by a branch, agency, district or regulatory body as
provided in Chapter II .
(1) Appeals from decisions of Administrative Agencies of the Tohono O'odham Nation

may be taken only if the rules of procedure for that particular agency provide for an
appeal .

(2) When an appeal is taken, such appeal shall be governed by the rules provided in
Chapter II .

Rule 4. Determining tribal law; determining questions of law other than tribal. law

(a) On its own motion or that of a party, an appellate panel may certify a question
of tribal law, or custom or tradition , which may control the outcome of a case
to the court. The case may be stayed until the question_is decided ..

1
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TOHONO O'ODHAM . COURT'RULES:•OF'APPELLATEPROG'EDURES "'-

(b) request- for a ruling.-orr a: tribat;• custom; -cuttural or traditional issue-shalfe-permitted
pursuant are-to- Rule 14 :--Under those rules-all certifications oficustom and tradition are
to be held before.-a- panei-of O'odharn. judges:' Testirnon Y,-before the-appellate panel
from the District of the parties shall control unless two Districts are involved, in that
event the custom and tradition of the Nation-shall control : : : Once the testimony is
received, the appellate court .shall issue its opinion according to these rules . .

(c) The appellate court as requested by the trial court may certify a question of law, which
may control the outcome of a case. The appellate chief judge or chief judge's designate
shall assign a panel to determine the question. If the panel determines that the question
is one of tribal customary law or there is controlling tribal precedent, the panel shal l
certify this in writing and advise the lower court that the question cannot be decided by
the court of appeals. Otherwise, the panel shall issue an advisory opinion on the
question. The panel may request and the lower court shall provide copies of all or any
portion of the trial record to assist it in its determination .

(d) Advisory opinions on certified questions shall be published in accordance with the
publication guidelines for an appellate ruling .

Rule 5 . Scope of or limitations on review

The court of appeals shall limit its review toltiie record of the lower court proceeding, issues
raised in written briefs, and, where required, dial arguments presented to the appellate court .
If there is no record, the appeal shall proceed pursuant to rule 18 of these rules . Hearings de
novo shall not be allowed before the appellate court .

Rule 6. Definitions

As used in these rules :
(a) "Advocate" is any person admitted or allowed-to practice in a tribal court who has not

graduated from an American Bar Association-accredited law school and is not a
member of any state bar association .

(b) "Appellate court" refers to the Tohono O'odham Court of Appeals .
(c) "Appellate panel" or "panel" ordinarily refers to a group of three selected judges

designated to hear and decide an appeal .
(d) "Attorney" means a person who has graduated from an American Bar Association

accredited law school and is admitted to practice in a tribal, state, or federal court .
(e) "Counselor" - see "advocate" and/or "attorney" .
(f) "File" or "filing" means to formally deposit documents into the custody of a court .
(g) "Filing by mail," means formally depositing documents into the custody of a court using

an independent service or carrier such as the U .S . Postal ' Service or a recognized

private service .
(h) "Final judgment or decision" means a judgment or decision which affects a substantial

right leaving nothing open to dispute and which ends the action between the parties in
the trial court .

(i) "Hearing de nova, means a new hearing for the second time .in which a court hears

the same matter as a trial court or a court of original and not appellate jurisdiction .
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