TITLE 23 — TRAFFIC CODE

CHAPTER 2 - DRIVING UNDER THE INFLUENCE

Legislative History: Ordinance No. 51, “Persons Driving Under the Influence of Intoxicating

Liquor or Drugs,” was enacted by the Papago Council on January 3, 1975 and approved by the
Papago Agency Superintendent on January 9, 1975. Ordinance No. 51 was compiled within the
Traffic Code of the Tohono O’odham Nation on July 5, 2005 pursuant to Resolution No. 05-361.

Ordinance No. 51 was partially repealed and replaced by new Criminal Code Section
13.12 pursuant to Resolution No. 05-664, which was passed November 16, 2005. Criminal Code
Section 13.12, Driving Under the Influence, became effective November 21, 2005, while
Ordinance No. 51 remains in effect and governs the construction of and punishment for any
offense as defined in Ordinance No. 51 that was committed prior to November 21, 2005. (See
Resolution No. 05-664 for terms of repeal and savings provisions.)

Related History: Resolution No. 842 (adopting Arizona Code Sections 66-151 through 66-401,
66-401, and 66-406 through 66-408, with some exceptions, as Sections 36 through 237 of
Chapter 5 of the Papago Law and Order Code) was enacted by the Papago Council on
September 23, 1955 and approved by the Sells Agency Superintendent on [no date given].
Section 66-156 of the Arizona Code Annotated, Persons Under the Influence of Intoxicating
Liquor or Drugs, was subsequently repealed and replaced by Ordinance No. 51.
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ORDINANCE OF THE PAPAGO COUNCIL -~

ORD. NO. 51

WHEREAS, The Traffic Rules and Regulations adopted

from Title 66 of the Arizona Code Annotated in Resolution
Number 842 have not been rewritten or modified to specifically
apply to the Papago Reservation; and '

WHEREAS, it has been the policy of the Papago Council
to revise the Law and Order Code from time to time in order
to provide greater traffic safety; and 0

WHEREAS, it has been shown that the Papago Reservation
is in need of its own Traffic Regulations particularly
suited to the Papago Tribe in order to provide for the
safety and welfare of the Papago People; and ‘

NOW THEREFORE BE IT RESOLVED THAT: Resolution Number v o
842 be amended as follows:

That Section 66-156 of the Arizona Code Annotated,
dealing with Driving While Under the Influence of Liquor or
Drugs is HEREBY REPEALED and is no longer a part of Chapter
V of the Law and Order Code. Any other Resolution or
Ordinance of the Papago Council that conflicts with, or
modified, or amends this Ordinance is, HEREBY EXPRESSLY
REPEALED AND REVOKED. R R

BE IT FURTHER RESOLVED thaﬁ the following Sections
be added to Chapter V of the Law and Order Code of the
- Papago Tribe: :

Persons Under the Influence of Intoxicating Liguor or

Drugs

Section A. It is unlawful and punishable as provided
in Paragraph H for any person who is under
the influence of intoxicating liquor to
drive or be in actual physical control of
any vehicle within the boundaries of the
Papago, San Xavier or Gila Bend reservations.

Section B. In the trial of any Civil or Criminal action
' for a violation of Paragraph A. the amount
of alcohol in the defendant's blood at the
time alleged as shown by Chemical Analysis
of the defendant's blood or breath, shall
give rise to the following presumptlons:
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If there was at that time .05 per cent or less
by weight of alcohol in defendant's blood, it
shall be presumed that the defendant was not
under the influence of intoxicating liquor.

l—l
.

2, If there was at that time an excess of .05

' per cent alcohol but less than .10 percent

aleohol in defendant's blood, such fact shall

not give rise to any presumption that the . -
Defendant was or was not under the influence _ : _

of intoxicating liquor, but such fact may be
considered with other competent evidence in
determining the guilt or innocence of the
defendant. ‘ '

3. If there was at that time .10 percent or more
by weight of alcohol in the defendant's blood
it shall be presumed that the defendant was
under the influence of intoxicating liquor.

Section C. The Court may hear any competent evidence
bearing upon the questions of whether or
not the defendant was under the influence
of intoxicating liquor.

Section D. Percent by weight of ‘alcohol in, the blood
shall be based upon grams of alcohol per

one hundred cubic centimeters of blood.

Section E. Chemical Analysis of a person's breath -
shall only be made by persons qualified
and trained to make such tests and : -
authorized to do so by the Chief of L
Police. :

Section F. Chemical analysis of a persomn's blood
shall only be made by a physician,
reglstered nurse or other qualified
person authorized by the Public Health
Service to make such tests.

Section G. It is unlawful and punishable as provided
in paragraph H of this ordinance for any
person to operate a motor vehicle within
the boundaries of the Papago, San Xavier
or Glla Bend reservations, while under
the influence of narcotic drugs or any
drug which renders such person incapable
of driving safely. It is mo defense that
such drug was prescribed by a physician.
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Section H. Punishment. A pergon convicted of a -

vioclation of this Ordinance shall be !
punlohed upon the first conviction by

a f'ne not to exceed three huyundred
dollars, or by imprisonment net to ex-
ceed six (6) months or both. Upon a
second or subsequent couviction wunder
this Ordinance, the court may reauire
under its sole discretion, that the
Qperator's or Chauffeur's license of
sugh convicted person be surrendered to
the egourt for a perlod not to exceed

- - one year and to regstrict the driver,

in addition to a fine or lmprlsopmenc
set forth above, ‘
Furthermore, the court in its sole
discretion, upon a conviction under
this Ordinance, may require such con-
victed person to undergoe counseling

" from an appropriate Agency, such as
Mental Healcth or Alcoholics Anonymous.

Section I. The court may, upon nronouncement of
a jail sentence as provided in Section
H of this Ordinance, provided that if
the defendant is employed he may con-
tinue in such employment for noct more
twelve hours a day, six (6) days a
week, and the remaining day, days or
parts of days shall be spent in jail
until his sentence is served, He , ~.
shall be allowed out of jail only"’ )
long enough to complete his actual
- emplpymenc and no longer.

The foregoing Ordinance was duly enacted by the Papago
Council on the 3rd day of January, 1975, at a meeting at
which a quorum was present with a vote of 16 for, 2 against
2 not voting and 2 absent, pursuant to the auchoricy vested
in the Papago Council by Sectlon 2 (h) Article V of the
Constituction and By-laws of the Papage Tribe, ratified by
the Tribe gn December 12, 1936 and gpproved by the
Secretary of the Interior on January 6, 1937 pursuant to
Section 16 of the Act of June 18; 1934 (48 Stat. 984).

Said Resolution is effective as of the dgte of its approval
by the Superintendent of the Papagp Agency and is mot
gubject to review by the Segrerary of .the Interior.

THE "PAPAGQ COUNCIL
/}/:Jéééﬁ A. Escalante
Jabob A. Lscalante, Chairman

Attest:

/s/ Delma Garcia, Secretary
Approved: January 9, 1975 /s/ Joseph M. Lucero,
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RESOLUTION OF THE TOHONO O'ODHAM LEGISLATIVE COUNCIL
(Compiling Traffic Laws Within the Traffic Code of the Tochono 0’'odham Nation
and Referring to the Domestic Affairs Committee for Review)
RESOLUTION NO. 05-361
WHEREAS, the Legislative Council is vested with the power “to enact criminal and civil laws
governing the conduct of any person within the Tohono O’'odham Nation” and to
provide laws “to promote, protect and provide for public health, peace, morals,
education and general welfare of the Tohono O’'odham Nation and its members”
(Constitution of the Tohono O'odham Nation, Article VI, Section 1(c)(6) and 1(c)(2));
and
WHEREAS, in1945thePapago Tribal Council enacted thirty-six criminallaws as Chapter 5 ofthe
Law and Order Code of the Papago Tribe; and
WHEREAS, in 1955 the Tribal Council adopted numerous Arizona traffic statutes, including the
then-current Arizona driving under the influence (“DUI") statute, as the traffic laws
of Papago Tribe (Resolution No. 842); and
WHEREAS, in1975theTribal Council(l)enacted OrdinanceNo.51,therebyrepealingtheArizona
DUI law adopted in 1955 and replacing it with a new DUI law, and (2) enacted

speeding restrictions pursuant to Ordinance No. 52; and

. 3

WHEREAS, the Tribe's traffic laws were never compiled within a single traffic code but were
instead added to Chapter 5 of the Law and Order Code; and

WHEREAS, the criminal laws originally enacted in 1945 as Sections 1-36 of Law and Order Code
Chapter 5wererepealed and replaced by the Nation’s Crimiinal Code in 1985 pursuant
to Ordinance No. 02-85; and

WHEREAS, OrdinanceNo.02-85 alsorepealedlaws conflicting with the Criminal Codebutdidnot
repeal the traffic laws added to Law and Order Code Chapter 5 after its enactment in ‘
1945; and

WHEREAS, there is aneed to organize the Nation’s traffic laws into a single, separate volume of
laws known as the Traffic Code of the Tohono O’odham Nation (“Iraffic Code”) and to
update and otherwise revise these laws; and

WHEREAS, the importance of updating the Nation’'s traffic laws has been highlighted by
members ofthe Nation and, particularly, by surviving family members of DUl victims
who have expressed concern regarding the Nation’s DUI sentencing provisions and

who have recommended that Ordinance No. 51 be amended; and
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RESOLUTION NO. 05-361

(Compiling Traffic Laws Within the Traffic Code of the Tohono O’odham Nation and Referring to the
Domestic Affairs Committee for Review)
Page 2 of 4

WHEREAS, concern has also been expressed that the Nation does not have a seatbelt or child
restraint law despite the fact that these laws have proven effective in reducing the
number of traffic fatalities and serions injuries to children and adults in other
jurisdictions; and

WHEREAS, the DomesticAffairs Committee is vested with the power to “draft, review and make
recommendations on proposed laws, ordinances, or resolutions” and exercises
jurisdiction over the “enactment of civil and criminal laws” (Plan of Operation for
Domestic Affairs Committee, Article II1.B.5. and C.2(b)); and

WHEREAS, itis in the Nation’s best interest to both enact the Traffic Code and refer the Traﬂ‘ic
Code to the Domestic Affairs Committee to be updated and otherwise amended in a
manney that will protect public health, safety, and welfare.

NOW, THEREFORE, BE IT RESOLVED that the Legislaﬁve Council hereby enacts the Traffic
Code of the Tohono 0'odham Nation, which shall be comprised of (1) the provisions
of Ordinance No. 52 and (2) the Arizona trafficlaws incorporated and enacted as laws
of the Tohono O’odham Nation (then known as the Papago Tribe) pursuant to
Resolﬁt‘ion No. 842, as revised by Ordinance No. 51. _

BE IT FURTHER RESOLVED that each provision of the Traffic Code shaﬂ stand separate and
independent of every other provision. If any provision of the Traffic Code or its
application to any person or circumstance is held invalid by a court of competent
jurisdiction, the invalidity shall not affect any other provisions or applications of the
Traffic Code which can be given effect without the inv;llid provision or application,
and to this end the provisions of the Traffic Code are severable. .

BE IT FINALLY RESOLVED that the Tohono O'odham Natiom Legislative Council hexeby
directs the Domestic Affairs Committee to review the Traffic Code and to make
recommendations to the Council within 90 days for enacting new and npdated traffic
laws, including but not limited to seatbelt and child restraint laws and revisions to
the Nation’s DUI law.

The foregoing Resolution was passed by the Tohono 0’odham Legislative Council on the 27™. Day
of JUNE, 2005 at a meeting at which a quorum was present with a vote of 2,347.45 FOR; 93.35
AGAINST; -0- NOT VOTING; and [01] ABSENT, pursuant to the powers vested in the Council by
Section 1 (c)(1), 1(c)(2), 1(c)(6), and 1(1) of Article VI of the Constitution of the Tohono 'Odham
Nation, adopted by the Tohono 0'0Odham Nation on January18,1986; and approved by the Acting

Deputy Assistant Secretary - Indian Affaixs (Operations) on March 6,1986, pursuantto Section 16
ofthe Act of June 18, 1934 (48 Stat. 934).
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RESOLUTION NO. 05-361

(Compiling Traffic Laws Within the Traffic Code of the Tohono 0’'odham Nation and Referring to the
Domestic Affairs Committee for Review)

Page 3 of 4
TOHONO O'ODHAM LEGISLATIVE COUNCIL
Eelyn . Juan Manuel, Legislative Chairwoman
?Omday of %ﬁ\/\/ 2005
ATTEST:

wé%%%%a/ iﬁééﬂéa/~

Lucille Lopez, Actmg Legxslatwe Secretary

v —
% " day of W , 2005,

Said Resolution was subnntted for approval to the office of the Chairwoman of the Tohono

0'0dham Nation on the Zz day of , 2005 at__/{.4T o'clock,

A .M., pursuant to the provisions of Sectmn‘% of Article VII of the Constitution and will l_)ec(ime
effectiveupon her approval or upon her failure to either approve or disapprove it within 48 hours

of submittal.
TOHONO O'ODHAM LEGISLATIVE COUNCIL ot
Evelyn B. ]uan Ma el Legislative Chairwoman
/] APPROVED on the 5 day of , 2005

[ ] DISAPPROVED at H o'clock,

VIVIAN ]UAI?‘SAUNDERS, CHAIRWOMAN
TOHONO O'ODHAM NATION
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RESOLUTION NO. 05-361

(Compiling Traffic Laws Within the Traffic Code of the Tohono O’'odham Nation and Referring to the

Domestic Affairs Committee for Review)
Page4of4

#
Returned to the Legislative Secretary on the /75, ~ _dayof

%f ' , 2005, at //7& o'clock, // .M.

7/
Lucille Lopez, Actﬂlg iegislative Secretary
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