TITLE 21 - LIQUOR

CHAPTER 2 - ALCOHOLIC BEVERAGES REGULATIONS

Legislative History:  Resolution No. 04-514, “Exempting the Tohono O 'odham Gaming
Enterprise (Formerly known as the Tohono O’odham Gaming Authority) from Additional
Provisions of Article III of Ordinance 05-82, and Adopting Amended Regulations Pursuant to
Article 1V, Section 2(K) of Ordinance 05-82,” was approved on October 25, 2004.

Related History: The regulations adopted by Resolution No. 04-514 superceded those previously
adopted by Resolution No. 01-119, “Exempting the Tohono O’odham Gaming Authority from the
provisions of Article III, Sections (2) and (4) of Ordinance 05-82, and adopting regulations
pursuant to Article IV, Section 2(K) of Ordinance 05-82,” which was passed by the Tohono
O’odham Legislative Council on March 9, 2001, presented to the Nation’s Chairman on March
9, 2001, and returned unsigned on March 15, 2001.
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Tohono O’odham Nation
Alcoholic Beverages Licensing and Control Regulatlons

Chapter 1.  Definitions.

Section 1.1. Purpose. These regulations have been adopted in accordance with Article
IV, Section 2(K), of the Tohono O’odham Nation’s Alcoholic Beverages Llcensmg and Control
Ordinance (the “Ordinance”). ST

Section 1.2, Definitions. For purposes of these Regulanons

1.2.1. “Act of vmlence means (i) an 1nc1dent consxstmg ofariot, a brawl ora
disturbance in which bodily injuries are sustained by any person and such injuries would
be obvious to-a reasonable person, (ii) tumultuous conduct of sufficient intensity as to
require the intervention of a peace officer to restore normal order, or (iii) an incident in
which a weapon is brandished, displayed, or used.

1.2.2. “Beer” means any beverage obtained by the alcoholic fermentation,
infusion, or decoction of barley malt, hops, or other ingredients not drinkable, or any
combination of them.

1.2.3. “Broken package” means any container of liquor on which the United
States tax seal has been broken or removed, or from which the cap, cork, or seal placed
thereupon by the manufacturer has been removed.

1.2.4. “Control” means the power to direct or cause the direction of the
management and policies of an applicant, licensee, or controlling person, whether through
the ownership of voting securities or a partnership interest, by agreement, or otherwise.
Control 1s presumed to exist if a person has the direct or indirect ownership of or power
to vote ten per cent or more of the outstanding voting securities of the applicant, licensee,
or controlling person or to control in any manner the election of one or more of the
directors of the applicant, licensee, or controlling person. In the case of a partnership,
control is presumed to mean the general partner or a limited partner who holds ten per
cent or more of the voting rights of the partnership. For the purposes of determining the
percentage of voting securities owned, controlled, or held by a person, there shall be
aggregated with the voting securities attributed to the person the voting securities of any
other person directly or indirectly controlling, controlled by, or under common control
with the other person, or by an officer, partner, employee, or agent of the person, or by a
spouse, parent, or child of the person. Control also is presumed to exist if a creditor of
the applicant, licensee, or controlling person holds a beneficial interest in ten per cent or
more of the liabilities of the licensee or controlling person.
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1.2.5. *Controlling person” means a person directly or indirectly possessing
control of an applicant or licensee.

1.2.6. “Distilled spirits” includes alcohol, brandy, whiskey, rum, tequila, mescal,
gin, absinthe, a compound or mixture of any of them or of any of them with any vegetable
or other substance, alcohol bitters, bitters containing alcohol, fruits preserved in ardent
spirits, and any alcoholic mixture or preparation, whether patented or otherwise, which
may in sufficient quantities produce intoxication. i '

1.2.7. “Employee” means any person who performs. any service on licensed
premises on a full-time, part-time, or contract basis with consent of the licensee, whether
the person is denominated an employee, independent contractor, or otherwise. Employee
does not include a person exclusively on the premises for musical or vocal performances,
for repair or maintenance of the premises, or for the delivery of goods to the licensee.

1.2.8. “Legal drinking age” means the age of twenty-one years or older.

1.2.9. “License” means a license issued under the provisions of the Ordinance.

1.2.10. “License fees” means fees collected under the provisions of the Ordinance
for license applications, license renewals, and license transfers between persons or

focations.

1.2.11. “Licensee” means a person who has been issued a license under the
provisions of these Regulations, including a special event licensee.

1.2.12. “Liquor” means spirituous liquor.

1.2.13. “Liquor Licenses and Control Commission” means the Tohono O’odham
Liquor Licenses and Control Commission.

1.2.14. “Nation” means the Tohono O’odham Nation.
1.2.15. “Non-Sanctioning District” means a District of the Nation that has not
sanctioned the introduction, sale, possession, and consumption of liquor on lands within

the exterior boundaries of the District in conformity with the Ordinance.

1.2.16. “Occupant” means a person who has legal possession or the legal right to
exclude others from an unlicensed premises.

1.2.17. “Obwviously intoxicated” means inebriated to the extent that a person’s
physical faculties are substantially impaired and the impairment is shown by significantly
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uncoordinated physical action or significant physical dysfunction that would have been
obvious to a reasonable person.

1.2.18. “Off-sale retailer” means any person operating a bona fide regularly
established retail liquor store selling liquor and any established retail store selling
commodities other than liquor and engaged in the sale of liquor only in the original
unbroken package, to be taken away from the premises of the retailer and to be consumed

off the premises.

1.2.19. “On-sale retailer” means any person operating an establishment where
liquor is sold in the original container for consumption on or off the premises or in
individual portions for consumption on the premises.

1.2.20. “Person” includes a partnership, limited liability company, association,
company, or corporation, as well as a natural person. '

1.2.21. “Premises” or “licensed premises” means the area from which a licensee 1s
authorized to sell, dispense, or serve liquor under the provision of its license.

1.2.22. “Repeated acts of violence” means two or more acts of violence occurring
within seven (7) days, three or more acts of violence occurring within thirty (30) days, or
acts of violence occurring with any other similar frequency which the Commission
determines to be unusual or deserving of review.

1.2.23. “Sanctioning District” means a District of the Nation that has sanctioned
the introduction, sale, possession, and consumption of liquor on lands within the exterior
boundaries of the District in conformity with the Ordinance.

1.2.24. “Sell” includes soliciting or receiving an order for, keeping or exposing for
sale, directly or indirectly delivering for value, peddling, keeping with intent to sell, or
trafficking in liquor.

1.2.25. “Spirituous liquor™ includes ale, beer, distilled spirits, any malt liquor or
malt beverage, porter, wine, and beverages containing more than one-half of one per cent
("2%) of alcohol by volume.

1.2.26. “Voting securities” means any securities presently entitling the owner or
holder of the securities to vote for the election of directors of an applicant, licensee, or
controlling person.

1.2.27. “Wine” means the product obtained by the fermentation of grapes or other
agricultural products containing natural or added sugar or any such alcoholic beverage
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fortified with grape brandy and containing not more than twenty-four per cent of alcohol
by volume.

Chapter 2. Underage Persons.

Section 2.1. A licensee, an employee, or any other person who questions or has reason
to question whether a person ordering, purchasing, attempting to purchase, or otherwise
procuring or attemptingto procure the serving or delivery of liquor is under the legal drinking
age shall require the person to exhibit a written instrument of identification and may require the
person on a card to be retained by the licensee to sign the person’s name, the date, and the
number of such 1dent1ﬁcat10n ‘The followmg written instruments are the only acceptable types
of identification:

2.1.1. An unexpired driver license issued by any state or Canada provided such
license includes a picture of the licensee.

2.1.2. A nonoperating identification license issued by the State of Arizona under
'AR.S. § 28-3165. '

2.1.3. An armed forces identification card.

2.1.4. A valid unexpired passport or border crossing identification card which is
issued by a government or voter card issued by the government of Mexico and which
contains a photograph of the person and the date of birth.

Section 2.2. A licensee, an employee, or any other person who sells, gives, serves, or
furnishes liquor to a person who is under the legal drinking age without having recorded and
retained a record of the person’s age or a dated and signed photocopy of the instrument of
identification exhibited as prescribed by Section 2.1 is deemed to have constructive knowledge
of the person’s age.

Section 2.3. A person who acts under a program of testing compliance with the
Ordinance that is approved by the Commission is not in violation of these Regulations.

Section 2.4. Law enforcement agencies may use persons who are under the legal
drinking age to test compliance with the Ordinance by licensees suspected of violating the
Ordinance. A person who is under the legal drinking age and who purchases or attempts to
purchase liquor under the direction of a law enforcement agency under this subsection is immune
from prosecution for that purchase or attempted purchase. Law enforcement agencies may use a
person under the legal drinking age under this subsection only if:

2.4.1. The person is at least fifteen but not more than nineteen years of age.
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2.4.2. The person is not employed on an incentive or quota basis.

2.4.3. The person’s appearance is that of a person who is under the legal drinking

2.4.4. A photograph of the person 1s taken no more than twelve hours before the
purchase or attempted purchase. The photograph shall accurately depict the person’s
appearance and attire. A licensee or an employee of a licensee who is cited for selling
liquor to a person under the legal drinking age under this subsection shall be permitted to
inspect the photograph immediately after the citation is issued. The person’s appearance
at any trial or administrative hearing that results from a citation shall not be substantially
different from the person’s appearance at the time the citation was issued.

2.4.5. The person places, receives, and pays for the person’s order of liquor. An
adult shall not accompany the person onto the premises of the licensee.

2.4.6. The person does not consume any liquor.
Chapter 3.  Unlawful Acts.
Section 3.1. It shall be a violation of these Regulations:
3.1.1.  For a person to fail to comply with any provision of these Regulations;
3.1.2. For a person under the legal drinking age to misrepresent the person’s age
to any person by means of a written instrument of identification with the intent to induce

a person to sell, serve, give, or furnish liquor contrary to law.

3.1.3. For a person under the legal drinking age to solicit another person to
purchase, sell, give, serve, or furnish liquor contrary to law.

3.1.4. For a person to knowingly influence the sale, giving, or serving of liquor
to a person under the legal drinking age by misrepresenting the age of such person or to
order, request, receive, or procure liquor from any licensee, employee, or other person
with the intent of selling, giving, or serving it to a person under the legal drinking age.

3.1.5. For a person who is of legal drinking age and who is an occupant of
unlicensed premises to knowingly allow a gathering on the unlicensed premises of two or
more persons whom he knows or should know are under the legal drinking age, are in

possession of or consuming liguor on the unlicensed premises, and are neither:

3.1.5.1.1 Members of the immediate family of such person.
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